
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/KZN/79/98   
In the complaint between: 
 
S Lester Complainant 
 
and  
 
BTR Dunlop Pension Fund Respondent 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
956  1 

 
This is a complaint lodged with the Pension Funds Adjudicator on 9 June 1998 relating 

to the value of the benefit which the complainant received on exiting the fund. 

 

No hearings were conducted, and therefore in determining this matter I have relied 

exclusively on the documentary evidence submitted by the parties and on the report by 

my investigator, Lisa Shrosbree. 

 

The complainant commenced employment with BTR Dunlop Limited (hereinafter@the 

company@) on 3 November 1980 and simultaneously became a member of the BTR 

Dunlop Pension Fund (hereinafter Athe fund@), a fund registered under the Pension 

Funds Act of 1956. 

 

In December 1994, the complainant was informed by the company that she would be 

retrenched with effect 31 January 1995. The company advised that the complainant 

was entitled to a retrenchment package equal to two weeks pay for every completed 

year of service as well as a withdrawal benefit in terms of the fund=s rules. 

 

Rule 31 of the fund=s rules provides for members who are retrenched. It reads in part: 

 
If a STAFF MEMBER who has not attained the PENSIONABLE AGE is, through no fault of his 

own, retired from the SERVICE by his EMPLOYER in terms of a general scheme for the 
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reduction or reorganization of staff, he shall be granted a benefit equal to the sum of  

 

31.1.1. twice his total contributions as a STAFF MEMBER; and  

 

31.1.2. if his contributions have been limited in terms of Rule 15.1.1., an amount equal to the 

difference between the amount he would have contributed but for the limitation and the 

amount actually contributed by him; 

 

provided that the benefit shall not be less than that calculated in terms of Rule 33 [my italics].... 

 

In the complainant=s case, the benefit calculated in terms of rule 31 was less than that 

calculated in terms of rule 33 and the fund therefore offered her the greater benefit. 

Rule 33 reads in part: 
 

Except as provided in Rule 25, if a MEMBER who has not attained the PENSIONABLE AGE 

resigns voluntarily from the SERVICE, or ir discharged for unsuitability or is retired or discharged 

from the SERVICE for any reason or in circumstances for which a benefit is not specifically 

provided elsewhere in these rules, he shall be entitled to a benefit equal to his ACCUMULATED 

CONTRIBUTIONS increased by 20% for each complete year by which his CONTINUOUS 

SERVICE exceeds 10 years up to a maximum of 5 years....... 

 

However the complainant was dissatisfied with the fund=s offer as she felt that she was 

entitled to a greater benefit considering her period of service with the company. She 

therefore requested one Ed Harwood of Glenrand Financial Services to assist her in 

the dispute with the fund which followed.  

 

In March 1995 Mr Harwood wrote to Old Mutual Employee benefits, the administrators 

of the fund, to query why the complainant was being offered a withdrawal benefit and 

not a retrenchment benefit based on the actuarial value of her pension as at the date of 

retrenchment. 

 

Old Mutual replied in a letter dated 4 May 1995 referring to the requirement both in 

terms of rule 31 and rule 33 that a member must have attained the age of 45 years and 
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completed 15 years of service to be entitled to the actuarial value of his or her pension. 

The relevant clause in terms of rule 33 is rule 33.2 which reads: 

 

. if he has completed fifteen years= pensionable service (excluding any bonus period made       

pensionable in terms of Rule 39.2) and attained the age of 45 years, he may elect instead that 

the TRUSTEES shall transfer an amount determined by the ACTUARY in respect of him to a 

retirement annuity fund selected by him or to a pension fund approved by the TRUSTEES of 

which he becomes a MEMBER....... 

 

Rule 31.1.5 provides similarly for benefits determined under rule 31. Therefore since 

the complainant had neither reached 45 years of age nor completed 15 years 

pensionable service, according to Old Mutual, she did not qualify in terms of the above 

rule. Further since the benefit in terms of rule 33 was greater than the retrenchment 

benefit in terms of rule 31, the fund offered the complainant the greater benefit. 

 

However, dissatisfied with the above response, Mr Harwood wrote to Old Mutual again 

in a letter dated 25 May 1995 stating that it was harsh to penalise a member on the 

grounds of service and age in a case such as the complainant=s where the member  

would have given loyal service to the company but for being retrenched.  

 

However on 5 September 1995, the complainant contacted Old Mutual to advise them 

that she had decided not to pursue the matter further and wanted to be paid her benefit 

accordingly. The complainant states that she was compelled to accept the fund=s offer 

at this stage for financial reasons. In addition she was unable to continue the dispute 

with the fund as she had suffered a mental breakdown for which she was undergoing 

psychiatric treatment. 

 

On 14 September 1995, Old Mutual sent a cheque for R46 241.40 to the complainant 

in full and final settlement of all benefits due in terms of the rules of the fund. The 

amount was calculated in terms of rule 33 as follows: 
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Member contributions      R22 396.80 

plus interest       R10 518.49 

plus 80% enhancement (1.11.80 - 1.2.95)   R26 332.23 

Total benefit       R59 247.52 

less Tax:       R13 006.12 

Amount of cheque      R46 241.40 

 

In November 1997, the complainant=s condition had improved sufficiently to resume the 

dispute with the fund and this time she contacted Legal Wise to assist her. 

 

Legal Wise wrote to Old Mutual in a letter dated 24 November 1997 requesting that the 

complainant=s case be investigated. Old Mutual responded that the complainant=s 

benefit had been correctly determined and paid in accordance with the fund=s rules.  

 

There was a further exchange of correspondence between Legal Wise and Old Mutual 

thereafter but the dispute came no closer to being resolved. Therefore on the advice of 

one Mr Smith, the human resources manager of the company, the complainant lodged 

a complaint with this office. 
 

The complaint 

 

The complainant contends that had the company not retrenched her, she would have 

been with the company until the age of 45 years and also completed fifteen years 

pensionable service and thereby become entitled to the actuarial value of her pension 

in terms of the rules. However, she had to forfeit that right through no fault of her own. 

On that account, the complainant contends that the fund has acted unfairly by refusing 

to pay her the actuarial reserve value of her pension. Furthermore she contends that in 

any event she was with the company for 14 years and 2 months thus falling short of the 

15 year requirement by only 10 months. 

The complainant also refers to the benefit statement which she received from the fund 

in March 1993 which indicates that her pensionable service commenced on 1 February 
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1978. Therefore, according to the complainant, despite the fact that she had been 

employed for 14 years and 2 months, for the purposes of the calculation of her benefit, 

she had effectively completed 17 years pensionable service with the company by the 

time of her retrenchment and thus met the 15 year service requirement entitling her to 

the actuarial value of her pension in terms of the rules.  

 

The complainant also contends that company representatives with less than 15 years 

service and under the age of 45 years who were retrenched at the end of 1995 

received a greater benefit than herself which constitutes unfair and partial treatment on 

the part of the fund. 

 

Analysis 

 

In order for the complainant to succeed in her claim to a greater benefit or to the 

actuarial value of her pension, she must show that she is entitled thereto by virtue of 

rights acquired in terms of the rules of the fund. 

 

Firstly, it should be noted that the fairness or otherwise of the complainant=s 

retrenchment is irrelevant to the above enquiry. A complaint of this nature does not 

relate to the administration of the fund or the investment of its funds or the 

interpretation and application of its rules and therefore does not fall within the definition 

as required by the Act. Therefore the fact that the complainant=s retrenchment may 

have constituted unfair treatment by the company is not relevant for the purposes of 

determining her rights in terms of the rules of the fund. The CCMA and the Labour 

Court are the forums for determining such matters and have the necessary power to 

award compensation for any loss consequent upon the unfair treatment. 

 

The second argument raised by the complainant relates to the period of her 

pensionable service. She contends that she met the15 year service requirement based 

on the benefit statement she received in 1993. 
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If the complainant=s pensionable service commenced on 1 February 1978, her 

pensionable service as at the date of retrenchment was indeed 17 years. However the 

complainant only commenced her employment with the company in November 1980. 

The additional service was due to a bonus period awarded to members in terms of rule 

39.2 which reads: 

 
If as a result of a valuation by the ACTUARY, the trustees consider that there is a substantial 

surplus in the FUND, the TRUSTEES may, with the consent of the COMPANY and on the advice 

of the ACTUARY, grant bonus periods of pensionable service and bonus additions to PENSIONS 

or amend the rules so that the benefits are improved or altered or the contributions reduced; 

provided that the TRUSTEES shall in their determination endeavour to grant such bonus 

additions to PENSIONS as, together with those already granted in terms of Rule 22 and this rule 

during the period of six years preceding the date of the valuation, will make the total bonus 

addition for that period equal to the increase in the Consumer Price Index for that period. 
 

Both rule 31 and rule 33 clearly state that for the purposes of determining pensionable 

service and the right to an actuarial value, any bonus period made pensionable in 

terms of rule 39.2 must be excluded.  To reiterate rule 31.1.5 and rule 33.2 both read >if 

he has completed fifteen years= pensionable service (excluding any bonus period made 

pensionable in terms of Rule 39.2.).....= Therefore the additional two years pensionable 

service granted to the complainant in terms of rule 39.2 as a bonus period must be 

excluded. The complainant=s actual period of service with the company was 14 years 

and two months and she accordingly fell short of the required 15-year period by 10 

months.  

 

In any event, even if the complainant had completed the required 15 years service, she 

would still not have qualified in terms of the rules as she had not attained 45 years of 

age on retrenchment as required by both rule 31.1.5 and rule 33.2 to be entitled to an 

actuarial value. 
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The complainant=s final contention concerns other members who were retrenched at 

the end of 1995 who did not meet the service and age requirement in terms of the rules 

who nevertheless received a greater benefit than herself. However it should be noted 

that the complainant=s allegations in this regard are somewhat vague and 

unsubstantiated.  

 

In response to this allegation, Old Mutual sent me a copy of the rule amendment (rule 

29) which provides additional options to retrenched members not offered previously. 

For example a retrenched member who has completed 10 years of service at the date 

of retrenchment is entitled to receive the actuarial value of his pension to be transferred 

to an approved retirement annuity fund or pension fund. He can also elect to take early 

retirement. The purpose of the amendment was to remove the disparity in benefits as 

between different employee categories.  The fund therefore seems to recognize the 

harshness of the rule applicable to the complainant. 

 

However this rule amendment only came into effect on 1 September 1995 and 

therefore did not apply to the complainant at the time of her retrenchment in January 

1995. Thus she is not entitled to the benefits offered in terms thereof. All amendments 

have to have operative dates and there is no indication that the effective date in this 

instance has been unreasonably manipulated to the advantage of a particular class of 

members. Ms Margot Hallett and Mr Basil Smith of the company have provided my 

office with figures reflecting that there was no significant increase in the number of 

retrenchments after the effective date and from this it can be inferred that the rule 

amendment was motivated by a good faith desire to bring about reform rather than to 

advantage a particular class. 

 

The complainant may have argued along different lines that the age and service criteria 

required in terms of the rules are unreasonable. However, it is unlikely that she would 

have been successful on this score in any event. The apparent rationale for the two 

requirements is that members who are closer to retirement age and who have given 
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the company long service should be entitled to a greater benefit than those members 

who are only beginning their careers and who may have been with the company only a 

few years. In this light, the rules= discriminatory distinction on the basis of age and 

service cannot be regarded as unreasonable.  

 

The complaint is accordingly dismissed. 

 

DATED at CAPE TOWN this 13th day of AUGUST 1999. 

 

....................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


